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Briefing for PWSRCAC Board of Directors – January 2008 

 
INFORMATIONAL ITEM 
 
 Sponsor: Chris Jones  
 Project number and name or topic: 800 – Massachusetts Oil Spill Act 
Update 
 
1. Description of agenda item:  In August 2004, Massachusetts (MA) passed the 
Massachusetts Oil Spill Prevention Act in reaction to the 2003 T/B Bouchard oil spill in 
Buzzards Bay, MA.  The law included mandatory tug escorts and navigational routes, as 
well as minimum staffing on oil tankers and barges. The 2004 law stated that effective 
January 1, 2005, no tank barge carrying 6,000 or more barrels of oil shall enter or 
transit any area of special interest within MA waters unless the tank vessel is 
accompanied by a tugboat escort.  
 
MA Dept. of Environmental Protection’s (DEP) tugboat escort regulations incorporate 
the statutory definition of a "tugboat escort," set forth minimum standards for 
equipment and personnel on tug escorts (based on DEP's review of relevant provisions 
of California's tug escort regulations), require tug escorts to certify their compliance 
with statutory design requirements, hold a pre-escort conference between the tugboat 
captain and the vessel master, and report on their activities to DEP and the relevant 
pilot commissioner. 
 
In January 2005, the federal government brought suit in US District Court claiming that 
the following provisions of the Massachusetts Oil Spill Act are pre-empted by federal 
law:  

1) state pilotage requirements,  
2) personnel and manning requirements,  
3) tank vessel design requirements,  
4) drug and alcohol testing provisions,  
5) tugboat escort provisions,  
6) mandatory vessel routing requirements, and  
7) the certificate of financial assurance requirement. 

 
The US government alleged that the seven provisions of the Act were pre-empted by 
federal law under the supremacy clause of the US Constitution since they were already 
being regulated by federal statutes and the US Coast Guard (USCG) via the Ports and 
Waterways Safety Act of 1972 (PWSA). 
 
In March 2006 while the lawsuit was still pending, the USCG published a notice of 
proposed rulemaking to create new oil spill prevention requirements for the previously 
designated Regulated Navigation Area (RNA) in Buzzards Bay.  No public meetings were 
held, although some public comments were submitted and the USCG met with a couple 
of Buzzard’s Bay communities and DEP to discuss the proposed rule. 
 
In June 2006, the US District Court held that the challenged provisions of the Oil Spill 
Act were pre-empted and unconstitutional under the Supremacy Clause of the US 
Constitution. The US District Court permanently enjoined MA from enforcing those 
seven provisions. 
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MA appealed the District Court decision.  In June 2007, the US District Court of 
Appeals overturned the 2005 decision and remanded the case back to the US District 
Court for a wider review.  The Appeals Court said the lower court should have 
conducted a legal analysis on whether MA met federal criteria (as set out in US v. 
Locke) to impose its own shipping regulations in waters that merit special protection.   
 
On August 20, 2007, the First Circuit Court issued a mandate lifting the permanent 
injunction, pending further District Court proceedings, as the injunction relates to 
three provisions:  
 

1) personnel and manning requirements,  
2) tug escort provisions, and  
3) certificate of financial assurance requirement.  

 
On August 30, 2007, the USCG published a final rule in the Federal Register creating 
new oil spill prevention requirements in the RNA in Buzzards Bay.  These went into 
effect November 28, 2007.   The discussion in the final rule indicates that the USCG 
developed these regulations specifically to pre-empt the state requirements under the 
Oil Spill Act.  The new USCG requirements are to: 
 

1) create a mandatory vessel movement reporting system for traffic in Buzzards 
Bay,   

2) require that single hull barges must be accompanied by an escort tug with 
sufficient power to promptly push or pull the barge to avoid collision or 
grounding, except if the primary towing vessel has twin-screw propulsion with a 
separate power system to each screw, 

3) require that single hull tank barges carrying 5,000 or more barrels of oil or 
hazmat must be accompanied by an escort tug of sufficient capability to 
promptly push or tow away from danger of grounding or collision, and 

4) require that single hull barges carrying 5,000+ barrels must be under the 
direction of a federally-licensed pilot. 

 
On December 6, 2007, the MA attorney general filed a challenge in District Court to the 
USCG’s August rulemaking.  The state’s contention is that the federal law fails to 
establish a similar federal requirement to take the place of the existing state 
requirement it claims is invalid.  The biggest issue is single vs. double hulls – the state 
law applies to all tank barges, the federal rule only to single hulls (2015 is the OPA-90 
phase out; possibly 40-60% of the barges still operating in MA are single hulled).  The 
state also wanted a state-licensed pilot on board. 
 
The federal District Court has not yet scheduled a hearing on the United States’ 
request for a preliminary and permanent injunction. The United States has until 
February 17, 2008 to file a response to the Commonwealth of MA’s counterclaim. In 
the interim, the new federal rule and the existing state law will remain in effect. 
 
2. Why is this item important to PWSRCAC: The most striking similarity between 
the MA case and the Prince William Sound escort system is that the USCG has tied the 
need for tug escorts to single hulled vessels.   The MA case, once it is re-argued, will 
present the first test of the Supreme Court pre-emption ruling in US v. Locke.  If the 
ruling favors MA, then there is potential for Alaska (ADEC or legislature) to try to move 
the state toward codifying the Prince William Sound escort system as a state-level 
requirement.  Even if the District Court overturns the MA escort system again, there 
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are still enough differences between AK and MA that there is room to create an 
interesting legal discussion for AK. One possible means of intervention for the state of 
AK is to submit an amicus brief supporting the state of MA claims to set its own 
standards of prevention and response.   
 
3. Summary of policy, issues, support or opposition: An important factor to 
consider throughout this process is the fact that the Commonwealth of MA, through 
DEP and the attorney general, is being extremely proactive in fighting for greater levels 
of prevention and response. Part of this energy comes from the Coalition for Buzzards 
Bay, which is well funded and well connected politically.  

 
4. Action Requested of the Board of Directors: None, item is for information only.  
 
5. Attachments:  None.  


