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Consent Item Briefing for PWSRCAC Board of Directors – May 2021 

ACTION ITEM 

Sponsor:  Board Governance Committee 
Project number and name or topic:  Proposed Amendment to Board Policy 

106 

1. Description of agenda item: The Board Governance Committee (BGC) is
recommending amendments to Board Policy 106 pertaining to executive sessions.

2. Why is this item important to PWSRCAC: Questions have come up regarding
whether official binding actions can be taken in executive session and how an “action” is
defined. The BGC thought it was important to address these and related issues and discussed
them over the course of four meetings. How PWSRCAC conducts its business is very important
and BGC concluded that a legal interpretation and clear, consolidated guidelines would be
beneficial. The results of these discussions are included in the proposed policy amendment, the
attached Memorandum from attorney Joe Levesque, and the attached set of Executive Session
Guidelines and Best Practices prepared by BGC. The Memorandum and Guidelines are
submitted as backup to this briefing sheet and will reside in the document management system
and/or the committee website so that they can be referred to easily.

3. Previous actions taken by the Board on this item:
Meeting Date Action 
Board  3/20/1992 Policy 106 Approved 

4. Summary of policy, issues, support or opposition: The proposed amendment to
Policy 106 makes it clear that it is the policy of the Board that official votes or final and binding
actions should be taken in open sessions, and not in executive session, unless absolutely
necessary. It also references the Memorandum from Joe Levesque and the Guidelines prepared
by BGC for further reference and guidance. There is no known opposition.

5. Committee Recommendation: The Board Governance Committee recommends
approval of the proposed amendments to Policy 106

6. Action Requested of the Board of Directors: Approve the proposed amendment to
Board Policy 106 as recommended by the Board Governance Committee.

7. Alternatives: Make no changes to Policy 106

8. Attachments:
A. Redline version outlining proposed edits to Board Policy 106.
B. Joe Levesque Memorandum dated October 12, 2020.
C. Board Guidelines Executive Session Best Practices.
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represents new text 

Proposed Amendment to Policy 106 
May 2021 

POLICY 106: Open Meetings and Executive Sessions: Regular PWSRCAC board meetings 
shall be conducted in public with prior notice having been given. When the Board 
determines by a majority vote that a matter is sensitive or confidential, the board may 
retire to executive session at which time only board members and invitees as the board 
determines to be necessary are allowed to remain. The decision as to whether a matter is 
sensitive or confidential is solely the prerogative of the board and includes but is not 
limited to matters pertaining to a) finances, b) reputation or character of any person or 
entity, and c) legislative, legal and contractual issues. The reason for the executive session 
must appear in the record and be announced in open session. Unless absolutely necessary, 
the board should avoid taking official votes or actions in executive session that are final 
and binding on the organization. (For more information and guidance on executive 
sessions, see attorney Joe Levesque’s Memorandum dated October 12, 2020 and the 
guidelines on executive session best practices.)  
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BOARD GUIDELINES 

EXECUTIVE SESSION BEST PRACTICES 

Prepared by the Board Governance Committee 

May 2021 

Recommendation 

The PWSRCAC attorney and the Board Governance Committee recommend that the Board 
continue to operate as it has in the past by substantially following the rules of the Open 
Meetings Act with respect to executive sessions and specifically, by not taking official votes, 
or final, binding actions in executive session. The PWSRCAC Bylaws, the Board approved 
policies, and the most recent edition of Robert’s Rules provide the applicable standards 
and guidance. 

Reasons for the Recommendation 

• Transparency is one of PWSRCAC’s key values and it has served the organization
well. The confidence and respect that this organization has built among regulators,
industry, and legislators could be placed at risk if the organization conducts
business behind closed doors. This could result in mistrust and suspicion.

• Although actions taken in executive session are intended to be confidential, secrets
have a way of leaking out. The current practice of not taking formal, binding action
in executive session avoids creating secrets that if revealed, could harm the
organization or individual Board members.

• Formal votes, final, and binding actions taken in executive session must be recorded
in minutes that are to remain confidential. Physical or digital records may be
misplaced, accidentally transmitted, or intentionally leaked. Leaked records could
lead to harm for the organization in a wide variety of ways.

• Confidential records may be susceptible to review through the normal financial
audit process. They may also be revealed through Alyeska or Coast Guard audits, or
by court order. The review of confidential records may depend on a number of
factors including the specific protocols in place, the scope of the audit, the content
of the confidential document, and applicable contract terms. Even if a court order
were required, it is possible that confidential documents could easily be incidentally
discovered through an audit process.

• The Coast Guard reviews PWSRCAC procedures and operations annually in order to
certify the organization and ensure compliance with OPA 90. Among the categories
reviewed is our relationships and interactions with partners, the public, and
member organizations. Conducting business behind closed doors may create the
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perception that PWSRCAC is deficient in those areas and potentially jeopardize 
certification. 

Executive Session Best Practices 

• Robert’s Rules of Order defines an executive session as a meeting or a portion of a 
meeting whose proceedings are secret. Executive sessions are used when sensitive 
matters, the knowledge of which might harm the organization or individuals, are the 
subject matter. Executive sessions are used when it is desirable for Board members 
to be able to speak freely, candidly, and confidentially. Board Policy 106 states that 
the decision as to whether a matter is sensitive or confidential is solely the 
prerogative of the Board and includes but is not limited to matters pertaining to a) 
finances, b) reputation or character of any person or entity, and c) legislative, legal 
and contractual issues.  

• Only members of the governing body are entitled to participate in an executive 
session, but others may be invited at the pleasure of the Board. 

• Those present in an executive session must maintain the confidentiality of the 
discussion. Anyone who violates that confidentiality is subject to disciplinary action. 

• Every executive session must start in open session. There must be a motion to enter 
executive session. A reason for the executive session must be given and included as 
part of the motion. The motion must be seconded and approved by majority vote of 
the body. 

• When executive session is complete, the Board should then return to regular 
session. 

• The reason for executive session, the motion to enter into executive session, the 
approval of the motion, any invited guests, and the time the Board returned to open 
session should all be recorded in the minutes of the meeting, without compromising 
the confidentiality of the discussion. 

• When the Board returns to open session, a designated member should make a 
statement regarding the general topics discussed in executive session. For example, 
the Board provided direction to the attorney on how to proceed. A notation about 
this statement should be placed in the general meeting minutes. 

• Non-profits must take action through an official vote. Robert’s Rules provides that 
whenever an action is taken, it should be recorded in the minutes of the particular 
session in which the action was taken. If an action is taken in executive session, 
there must be a record of the discussion and action. The minutes should be marked 
confidential and kept in an appropriate and secure location.  

• Minutes of an executive session, if an “action” is taken, may only be reviewed and 
adopted in executive session and must remain confidential. 
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• If an executive session is called exclusively to adopt minutes of a prior executive 
session, no minutes need be taken of that second executive session because the 
adopted minutes provide a sufficient record. 

• If a seated federal, state, or municipal government official, or anyone subject to the 
OMA is invited to an executive session, the OMA rules apply to that executive 
session. Therefore, no “action” can or should be taken during that executive session. 

• There may be occasions when there are two or more executive sessions scheduled 
for different topics. To the extend reasonable and feasible, it is recommended that 
executive sessions be limited to one topic. If one executive session is subject to the 
OMA and the other is not, it is best to close one session when complete, reenter 
open session, and then adopt a motion to go into the second executive session. This 
ensures that there can be proper notation in the minutes that one executive session 
ended, and the person subject to the OMA departed, before the other began. Clear 
separation can prevent the OMA from being applicable to both executive sessions 
and possibly risk invalidation of actions taken and confidentiality. 

• If the Board wishes to avoid taking action in executive session and an official vote is 
necessary for something the Board determines to do in executive session, the 
executive session can be ended and the vote taken during the regular session and 
on the record. In order to be consistent with Board Policy 108, the Board should first 
adopt by majority vote, a motion to place the item on the current agenda as new 
business, or the agenda of a future meeting (if the item is not already on the 
agenda). This is the recommended course of action and is a better option than 
taking a final, binding vote in executive session.   
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